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docket No. 5162-05; and Synergy Environnental Co. Trust, Steve
Shal | enberger, Trustee, docket No. 5163-05.
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MEMORANDUM OPI NI ON

HAI NES, Judge: These cases are before the Court on
respondent’s notions for entry of decision and petitioners’
notions to reformstipul ation of settled issues.

Backgr ound

Because the parties anticipated a lengthy trial, these cases
were set for trial at a special session of the Court to comrence
on March 24, 2008, in San Francisco, California.

On March 11, 2008, respondent’s counsel nmet with petitioner
David C ark and petitioners’ counsel to discuss a possible
settlement. On March 14, 2008, respondent wote petitioners a
letter detailing a conprehensive settlenment offer addressing al
i ssues raised in the notices of deficiency on which these cases
are based.

One pertinent termof the settlenent offer was that
petitioners David and Wendy C ark, docket No. 4092-05, would
concede all adjustnments determned in their notice of deficiency
with the exception of a delinquency addition to tax for 1997.
Those adj ustnents included a rental inconme adjustnment which was
associated with Anerican Synergy Asbestos Renoval Services, |nc.
(ASARSI ), docket No. 4296-05.

Anot her term of the proposed settlenent was that any penalty
or addition to tax anounts asserted in the notice of deficiency

agai nst ASARSI woul d be adjusted relative to the new deficiency



- 3-
anount unless the penalty or addition to tax was specifically
conceded in respondent’s pretrial nmenorandum Respondent’s
letter informed petitioners that the offer would be held open
until March 17, 2008, at 12 p.m

On March 17, 2008, petitioners discussed with respondent the
del i nquency additions to tax under section 6651(a)(1) which were
not conceded in respondent’s pretrial nmenorandum Petitioners
consistently maintained that ASARSI had tinmely filed its 1998
Federal inconme tax return after receiving an extension to file.
However, respondent had no record of the extension, nor did
petitioners produce any such evidence. Nevertheless, in the
interest of settlenent, respondent revised his settlenent offer
by offering to reduce the addition to tax from 25 percent of the
related deficiency to 12.5 percent. The revised offer was held
open until March 18, 2008, at 8 a.m On March 18, 2008,
petitioners accepted the revised offer.

Later that day the parties infornmed the Court of the
settlenment during a conference call. The Court pronptly cancel ed
the March 24, 2008, trial session. The parties conpleted a
stipulation of settled issues incorporating the terns of the
settlenment including the reduced delinquency addition to tax with
respect to ASARSI and the rental income adjustnment. The
stipulation of settled issues was filed with the Court on Apri

15, 2008.
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Respondent then prepared and sent to petitioners deficiency,
penalty, and addition to tax conputations as well as proposed
deci si on docunents according to the terns of the stipulation of
settled issues. During the week of May 5, 2008, petitioners
contacted respondent and stated that petitioners disagreed with
respondent’s conputations. On June 1, 2008, respondent received
several docunents from petitioners including an Application for
Aut omatic Extension of Tinme to File Corporate Incone Tax Return
for ASARSI's 1998 taxable year. However, petitioners failed to
explain the disagreenent with respondent’s conputations. On July
1, 2008, the Court filed respondent’s notions for entry of
deci sion, which asked the Court to enter decisions in accordance
with the terns of the stipulation of settled issues.

On Septenber 2, 2008, the Court filed petitioners’ notions
to reformstipulation of settled issues. Petitioners’ notions
ask the Court to nodify the stipulation in two respects: First,
petitioners ask the Court to nodify the stipulation because the
rental inconme assigned to David and Wendy C ark was al so assi gned
to ASARSI; second, petitioners ask the Court to nodify the
stipulation to elimnate the delinquency addition to tax asserted
agai nst ASARSI for its 1998 tax year because ASARS|I requested an
automatic extension of tine to file.

A hearing on the notions was held on Novenber 4, 2008, in

San Francisco, California.
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Di scussi on

A settlenment is a contract and, consequently, general
principles of contract |aw determ ne whether a settlenment has

been reached. Dorchester Indus. Inc. v. Conm ssioner, 108 T.C.

320, 330 (1997), affd. wi thout published opinion 208 F.3d 205 (3d
Cir. 2000). 1In settling a case each party agrees to concede sone
ri ghts which nmay have been asserted agai nst the opposing party as
consideration for those secured in the settlenent agreenent.

Saigh v. Conmm ssioner, 26 T.C. 171, 177 (1956).

A valid settlenent, once reached, cannot be repudi ated by
either party; and after parties have entered into a binding
settlement agreenent, the actual nerits of the settled

controversy are w thout consequence. Dorchester Indus. Inc. v.

Conmi ssioner, supra at 330. This Court has declined to set aside

a settlenent duly executed by the parties and filed with the
Court in the absence of fraud, nutual m stake, or other simlar

ground. StammlIntl. Corp. v. Conmm ssioner, 90 T.C 315 (1988);

Spector v. Conmi ssioner, 42 T.C. 110 (1964). \ere the parties’

settlenment |leads to the vacating of an inmmnent trial date, the
Court applies stringent standards to nodify or set aside the

settl enent. Dorchester Indus. Inc. v. Conmni ssioner, supra at

335; StammIntl. Corp. v. Conm ssioner, supra at 321. | n such

cases the noving party nust satisfy standards akin to those

applicable in vacating a judgnent entered into by consent.



-6-

Dorchester Indus. Inc. v. Conm ssioner, supra at 335; StammIntl.

Corp. v. Commi ssioner, supra at 322; see Swift & Co. v. United

States, 276 U.S. 311, 324 (1928). The Court has discretion to
set aside a settlenment agreenent filed with it, but its
discretion will not be exercised unless good cause is shown.

Sai gh v. Conmi ssioner, supra at 176.

Petitioners seek to set aside the stipulation as it rel ates
to a delinquency addition to tax asserted agai nst ASARSI. During
the settlenment negotiations petitioners contended that ASARSI
recei ved an extension of tinme to file. However, they were unable
to find a copy of the application for extension. Petitioners
argue that they were told if they could provide the application
for extension the entire addition to tax woul d be conceded by
respondent. Respondent agrees he woul d have conceded the entire
addition to tax but only if the application for extension was
provi ded before the execution of the stipulation. Petitioners
were not able to provide a copy of the application for extension
until June 2008, nore than 2 nonths after the settlenent was
reached. Nothing in the stipulation of settled issues indicates
that the parties intended to | eave the issue open after the
stipulation was filed with the Court, nor have petitioners shown
that the parties intended to do so. Accordingly, the stipulation
regardi ng ASARSI’ s delinquency addition to tax is binding on the

parties.
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Petitioners next ask the Court to nodify the stipulation as
it relates to certain rental income arguably attributed to
mul tiple parties. Petitioners claimthat after carefu
exam nation of the notices of deficiency and their tax returns
t hey di scovered an erroneous duplication of inconme in the
stipulation of settled issues.? Even assum ng that petitioners
are correct that inconme was duplicated, the Court declines to
nodi fy the stipulation. The settlenment stipulation was a
conprom se, and the mere fact that petitioners now feel nore
confident or know edgeable on this issue than they did while
stipulating the deficiencies is not sufficient grounds for

voi ding the settlenment agreenent. See Saigh v. Conm ssioner,

supra at 177.

| f petitioners nade a m stake in agreeing to the settlenent,
respondent contends, and the Court agrees, it was not nutual but
unilateral. This Court has previously held that a party may be
bound by its agreenent although it has nmade a unil ateral m stake

in the calculation of a deficiency. StammliIntl. Corp. V.

Commi ssi oner, supra.® Petitioners have not shown that respondent

2lt is not clear on the face of the stipulation of settled
i ssues whether there was a duplication of incone.

]ln Pack v. United States, 992 F.2d 955 (9th Cir. 1993), the
U S. Court of Appeals for the Nnth Grcuit, to which an appeal
inthis case would ordinarily lie, set aside a closing agreenent
bet ween taxpayers and the Conm ssioner. |In Pack the court held
that the ternms of the closing agreenent could not be relied on by
t he taxpayers to support their contention that waivers suspended
(continued. . .)
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commtted fraud or otherw se inproperly induced petitioners to
agree to the offer. The parties spent considerable tine

devel opi ng these cases and engaging in settlenent discussions.
They were aware or should have been aware of the issues they
conprom sed. Petitioners, represented by conpetent counsel, had
the opportunity to review the stipulation before signing it, and
presumably they did. Furthernore, the stipulation of settled
issues is in accord with respondent’s settlenment offer accepted
by petitioners. Accordingly, the Court will not nodify the
stipulation on the basis of a unilateral m stake.

Petitioners further argue that David Cark was the only one
who could accurately review the figures in the stipulation, but
he was out of the country when it was signed and thus unable to
review the figures. The stipulation was executed by petitioners’
counsel, and petitioners do not argue that he |acked the
authority to do so. Furthernore, David Cark was present at the

parties’ settlenment discussions and thus was aware of the terns

3(...continued)
t he assessnent of interest because the waiver was contrary to the
I nt ernal Revenue Code (Code) and the cl osing agreenent
specifically stated that its terns were subject to the Code and
the cl osing agreenent did not expressly create the waiver. |d.
at 959-960. The reasoning of the court in Pack is not applicable
in this case. The settlenent agreenment entered into by
respondent and petitioners does not state that its terns are
subject to the Code. In fact, respondent nmade severa
concessions which are in contravention of the Code. Petitioners
do not seek to set those aside.
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of the settlenent. Accordingly, the Court will not set aside the
stipulation on this basis.

In his settlenent offer respondent nmade significant
concessions which ultimately led to petitioners’ acceptance. By
accepting the offer, petitioners chose to concede sone of the
rights they m ght have asserted in consideration for respondent’s
concessions. Petitioners may not now avoid their own concessions
while receiving the benefits of respondent’s.

To reflect the foregoing,

Orders denying petitioners’

notions will be issued, and orders

and deci si ons granting

respondent’s notions will be

ent er ed.



